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FEDERAL  ELECTION  COMMISSION 
[11  CFR  Part  41 

Public  Records  and  the  Freedom  of 
Information  Act 

agency:  Federal  Election  Commission. 
action:  Notice  of  Proposed  Rule 
Making. 

summary:  The  proposed  rule  would 
amend  the  Federal  Election 
Commission's  regulation  implementing 
the  Freedom  of  Information  Act  (5  U.S.C. 
§  552)  by  adding  to  the  list  of  documents 
available  under  11  CFR  Part  4.  (See  44 
FR  33368,  June  8, 1979,  and  44  FR  37491, 
June  27, 1979).  In  addition,  the 
Commission  seeks  comments  on  the 
amount  to  be  charged  for  reproducing 
documents  provided  under  FOIA. 

DATE:  Comments  must  be  received  on  or 
before  October  17, 1979, 

ADDRESS:  Ms.  Patricia  Ann  Fiori, 
Assistant  General  Counsel  for 
Regulations  and  Legislation,  1325  K 
Street,  Northwest,  Washington,  D.C. 
20463. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Patricia  Ann  Fiori  (202)  523-4143. 
SUPPLEMENTARY  INFORMATION:  The 

proposed  amendments  to  the 
Commission’s  Freedom  of  Information 
Regulations  are  intended  to  address 
certain  questions  concerning  the 
Commission's  disclosure  policy  and 
practices  which  were  raised  in  Roeder  v. 
The  Federal  Election  Commission  (No. 
70-0216  D.D.C.  July  5, 1979).  These 
amendments  recognize  that  records 
made  available  for  public  inspection 
and  copying  under  2  U.S.C.  §§  438(a), 
437(c),  437g(a)(6)(C)  are  also  available 
by  public  inspection  and  copying  under 
the  FOIA  regulations  of  the  Commission. 

The  proposed  amendment  to  11  CFR 
§  4.9  does  not  state  an  amount  to  be 
charged  for  reproduction  of  documents 
subject  to  FOIA.  A  study  is  being 
conducted  by  the  Commission’s  Office 
of  Planning  and  Management  to 
determine  the  direct  costs  of 
reproduction.  The  Roeder  case, 
mentioned  above,  indicates  a  need  for 
this  study.  In  the  interim,  the 
Commission  will  continue  its  policy  of 
charging  a  reproduction  fee  of  10  cents  a 
page  as  set  forth  at  44  FR  3368,  3370 
(June  8. 1978).  See  Also  40  FR  28580  (July 
7, 1975).  The  final  regulation  will  state  a 
reproduction  charge  based  on  the 
Commission's  study  and  comments 
received  pursuant  to  this  notice. 
Accordingly,  the  Commission 
specifically  invites  comment  on  what 
amount  would  be  a  reasonable  charge 


and  what  items  or  factors  might 
properly  be  included  in  calculating  the 
“direct"  cost  of  reproduction. 

By  separate  notice  published  this 
date,  the  Commission  is  proposing 
regulations  to  implement  the  collateral 
public  access  provisions  of  the  Federal 
Election  Campaign  Act  of  1971,  as 
amended,  which  shall  replace  the 
provisions  which  now  appear  in  40  FR 
28589  (July  7, 1975). 

Chapter  I  of  Title  11,  Code  of  Federal 
Regulations  is  amended  as  follows: 

§  4.3  [Amended) 

1.  Section  4.3  (b)  and  (c)  are  deleted 
and  §  4.3(a)  is  designated  §  4.3.  The 
following  new  subparagraphs  are  added 
to  11  CFR  4.4(a). 

§  4.4  Availability  of  records. 

(a)  *  *  * 

(10)  Reports  of  receipts  and 
expenditures,  designations  of  campaign 
depositories,  statements  of  organization, 
candidate  designations  of  committees, 
and  the  indexes  compiled  from  the 
filings  therein. 

(11)  Requests  for  advisory  opinions, 
written  comments  submitted  thereto  and 
responses  issued  by  the  Commission. 

(12)  With  respect  to  enforcement 
matters  under  the  provisions  of  2  U.S.C. 
437,  the  results  of  any  conciliation 
agreement  entered  into  by  the 
Commission;  and  any  determination  by 
the  Commission  that  no  violation  of  the 
Act  has  occurred. 

(13)  Copies  of  studies  published 
pursuant  to  the  Commission's  duty  to 
serve  as  a  national  clearinghouse  on 
election  law  administration. 

(14)  Opinions  of  Commissioners 
rendered  in  enforcement  cases  and 
General  Counsel  reports  and  2  U.S.C. 
437g  investigatory  materials  in 
enforcement  files  60  days  after 
Commission  has  voted  to  close  a  case 
and  to  take  no  action:  provided  that  no 
civil  action  under  2  U.S.C.  437g(a)(9)  has 
been  filed  to  compel  the  Commission  to 
take  further  action.  In  the  event  that 
such  civil  action  is  filed,  if  the  court 
sustains  the  Commission's  action  in 
closing  the  case,  the  materials  will  be 
made  available  thereupon.  If  the  court 
orders  the  Commission  to  take  further 
action,  the  materials  will  be  made 
available  when  the  case  is  again  closed. 

(15)  Audit  reports  (if  discussed  in 
open  session),  minutes  of  open 
Commission  meetings  and  agenda  items. 

(b)  Public  access  to  the  materials 
listed  in  subparagraph  (a)(10)  through 
(a)(15)  is  also  available  pursuant  to  the 
Federal  Election  Campaign  Act  of  1971, 
as  amended,  in  accordance  with  the 
provisions  of  part  5  of  this  chapter. 

*  ♦  ♦  *  * 


2.  Section  4.4  (b),  (c),  (d)  and  (e)  are 
redesignated  §  4.4  (c),  (d),  (e)  and  (f), 
respectively. 

§  4.9  Fees. 

(a)  Fees  will  be  charged  for  copies  of 
records  which  are  furnished  a  requestor 
under  this  part  and  for  the  staff  time 
spent  in  locating  and  reproducing  such 
records.  The  fees  to  be  levied  for 
services  rendered  under  this  part  shall 
not  exceed  the  Commission’s  direct 
costs  of  processing  requests  for  these 
records  enumerated  in  section  4.4(a)  of 
this  part  computed  on  the  basis  of  the 
actual  number  of  copies  produced  and/ 
or  staff  search  time  expended  in 
fulfilling  the  particular  request  in 
accordance  with  the  following  schedule 
of  standard  fees  (which  shall  be  applied 
to  all  requests  under  this  part): 

Record  search  time,  first  H  hour  tree . 

Each  additional  V4  hour . . . 

Reproduction  of  documents,  per  page . 

Transcript  of  tape  recorded  matter,  per  page . 

*  *  *  *  * 

Dated:  September  11, 1979. 

Robert  O.  Tieman, 

Chairman,  Federal  Election  Commission. 

(FR  Doc.  79-28704  Filed  9-14-79;  8:45  am] 
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[11  CFR  Part  5J 

Access  to  Public  Disclosure  Division 
Documents 

agency:  Federal  Election  Commission. 
ACTION:  Notice  of  Proposed  Rule 
Making. 

SUMMARY:  This  notice  contains  the 
proposed  Federal  Election  Commission 
Regulations  setting  forth  procedures  to 
implement  the  public  access  provision  of 
the  Federal  Election  Campaign  Act  of 
1971,  as  amended,  creating  a  new  part  to 
be  added  to  11  CFR.  Existing 
Commission  policy  is  set  forth  in  the 
announcement  appearing  at  40  FR  580 
(July  7, 1975).  Dates:  Comments  must  be 
submitted  by  November  16, 1979. 
address:  Ms.  Patricia  Fiori,  1325  K 
Street,  NW.,  Washington,  D.C.  20463. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Patricia  Fiori,  (202)  523-4143. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  is  to  govern  the  public 
inspection  and  copying  of  those 
Commission  records  made  available  for 
public  inspection  and  copying  under  2 
U.S.C.  438(a),  437f(c),  437g(a)(6)(C).  By 
separate  notice  published  this  date  the 
Commission  is  setting  forth  certain 
proposed  amendments  to  its  regulations 
implementing  the  collateral  public 
access  provisions  of  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  §  552, 
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as  amended,  which  presently  appear  at 
44  FR  33368  (June  8, 1979)  and  44  FR 
37491  (June  27, 1979). 

This  proposed  rule  substantially 
parallels  the  Commission’s 
aformentioned  FOIA  regulations: 
however,  in  light  of  the  differences  in 
the  access  provisions  of  the  FOIA  and 
Federal  Election  Campaign  Act  (i.e., 
with  respect  to  the  particular 
Commission  records  subject  to  the  two 
statutes),  the  Commission  deems  it 
appropriate  to  maintain  separate  yet 
consistent  regulations  governing  public 
access  to  the  affected  materials. 
Consistent  with  the  provisions  of  the 
aforementioned  statutes,  the  FOIA 
regulations  of  the  Commission  are 
somewhat  broader  in  scope  than  this 
proposed  rule,  and  the  Commission 
documents  publicly  available  under 
FOIA  regulations  may  not  necessarily 
be  publicly  available  under  this  rule. 

Proposed  §  5.6  does  not  state  an 
amount  to  be  charged  for  reproduction 
of  documents  subject  to  the  Federal 
Election  Campaign  Act.  A  study  is  being 
conducted  by  the  Commission’s  Office 
of  Planning  and  Management  to 
determine  the  direct  costs  of 
reproduction.  The  recent  case  of  Roeder 
V.  The  Federal  Election  Commission 
(Civ.  #79-0216  D.D.C.  July  5, 1979) 
indicates  a  need  for  this  study.  In  the 
interim,  the  Commission  will  continue 
its  policy  of  charging  a  reproduction  fee 
of  10  cents  a  page  as  set  forth  at  40  FR 
28580  (July  7, 1975). 

The  final  regulation  will  state  a 
reproduction  charge  based  on  the 
Commission’s  study  and  comments 
received  pursuant  to  this  notice. 
Accordingly,  the  Commission 
specifically  invites  comment  on  what 
amount  would  be  a  reasonable  charge 
and  what  items  or  factors  might 
properly  be  included  in  calculating 
“direct”  cost  of  reproduction. 

Chapter  I  of  Title  11  Code  of  Federal 
Regulations  is  amended  by  the  addition 
of  the  following  new  part: 

PART  5— ACCESS  TO  PUBLIC 
DISCLOSURE  DIVISION  DOCUMENTS 

Sec. 

5.1  Definitions. 

5.2  Policy  on  disclosure  of  records. 

5.3  Scope. 

5.4  Availability  of  records. 

5.5  Request  for  records. 

5.6  Fees. 

Authority:  2  U.S.C.  438(a)(4).  437(f)(c). 
437g{a)(6)(C)  and  31  U.S.C.  483a. 

§  S.  1  Definitions. 

(a)  “Commission”  means  the  Federal 
Election  Commission  established  by  the 
Federal  Election  Campaign  Act  of  1971, 
as  amended. 


(b)  “Commissioner”  means  any  one  of 
the  six  appointees  confirmed  by  the 
Senate  who  is  a  voting  member  of  the 
Commission. 

(c)  “Request”  means  to  seek  access  to 
Commission  materials  subject  to  the 
provisions  of  the  Federal  Election 
Campaign  Act  of  1971,  as  amended. 

(d)  “Requestor”  is  any  person  who 
submits  a  request  to  the  Commission. 

(e)  “Act”  means  the  Federal  Election 
Campaign  Act  of  1971,  as  amended  by 
the  Federal  Election  Campaign  Act 
Amendments  of  1974,  and  1976,  and 
unless  siiecifically  excluded,  includes 
Chapters  95  and  96  of  the  Internal 
Revenue  Code  of  1954  relating  to  public 
financing  gf  Federal  elections. 

(f)  “Public  Disclosure  Division”  of  the 
Commission  is  that  division  which  is 
responsible  for,  among  other  things,  the 
processing  of  requests  for  public  access 
to  records  which  are  submitted  to  the 
Commission  pursuant  to  2  U.S.C. 
438(a)(5).  437f(c)  and  437g(a)(6)(C). 

§  5.2  Policy  on  disclosure  of  records. 

(a)  The  Commission  will  make  the 
fullest  possible  disclosure  of  records  to 
the  public,  consistent  with  the  rights  of 
individuals  to  privacy,  the  rights  of 
persons  contracting  with  the 
Commission  with  respect  to  trade  secret 
and  commercial  or  financial  information 
entitled  to  confidential  treatment,  the 
need  for  the  Commission  to  promote  free 
internal  policy  deliberations  and  to 
pursue  its  official  activities  without 
undue  disruption. 

(b)  Nothing  herein  shall  be  deemed  to 
restrict  the  public  availability  of 
Commission  records  falling  outside 
provisions  of  the  Act,  or  to  restrict  such 
public  access  to  Commission  records  as 
is  available  pursuant  to  the  Freedom  of 
Information  Act  and  the  rules  set  forth 
as  Part  4  of  this  chapter. 

§  5.3  Scope. 

(a)  The  regulations  in  this  part 
implement  the  provisions  of  2  U.S.C. 
438(a)(4).  437f(c)  and  437g(a)(6)(C). 

(b)  Public  access  to  such  Commission 
records  as  are  subject  to  the  collateral 
provisions  of  the  Freedom  of 
Information  Act  and  are  not  included  in 
the  material  subject  to  the  Act 
(enumerated  in  §  5.4(a)  of  this  part)  shall 
be  governed  by  the  rules  set  forth  at  Part 
4  of  this  chapter. 

§  5.4  Availability  of  records. 

(a)  In  accordance  with  2  U.S.C. 
438(a)(4),  the  Commission  shall  make 
the  following  material  available  for 
public  inspection  and  copying  through 
the  Commission’s  Public  Disclosure 
Division: 
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(1)  Reports  of  receipts  and 
expenditures,  designations  of  campaign 
depositories,  statements  of  organization, 
candidate  designation  of  campaign 
committees  and  the  indexes  compiled 
from  the  filings  therein. 

(2)  Requests  for  advisory  opinions, 
written  comments  submitted  thereto  and 
responses  issued  by  the  Commission. 

(3)  With  respect  to  enforcement 
matters  under  the  provisions  of  2  U.S.C. 
437g,  the  results  of  any  conciliation 
attempt,  including  any  conciliation 
agreement  entered  into  by  the 
Commission  that  no  violation  of  the  Act 
has  occurred. 

(4)  Opinions  of  Commissioners 
rendered  in  enforcement  cases  and 
General  Counsel  reports  and  2  U.S.C. 
437g  investigatory  material  in 
enforcement  files  60  days  after  the 
Commission  has  voted  to  close  a  case 
and  to  take  no  action:  provided  that  no 
civil  action  under  2  U.S.C.  437g(a)(9)  has 

■  been  filed  to  compel  the  Commission  to  , 
take  further  action.  In  the  event  that 
such  civil  action  is  filed,  if  the  court 
sustains  the  Commission’s  action  in 
closing  the  case,  the  materials  will  be 
made  available  thereupon.  If  as  a  result 
of  the  judicial  review  the  Commission 
takes  further  action,  the  materials  will 
be  made  available  at  such  time  as  the 
matter  is  finally  closed. 

(b)  The  provisions  of  this  part  apply 
only  to  existing  records;  nothing  herein 
shall  be  construed  as  requiring  the 
creation  of  new  records. 

(c)  In  order  to  ensure  the  integrity  of 
the  Commission  records  subject  to  the 
Act  and  the  maximum  availability  of 
such  records  to  the  public,  nothing 
herein  shall  be  construed  as  permitting 
the  physical  removal  of  any  Commission 
records  from  the  public  facilities 
maintained  by  the  Public  Disclosure 
Division  other  than  copies  of  such 
records  obtained  in  accordance  with  the 
provisions  of  this  part. 

(d)  Release  of  records  under  this 
section  is  subject  to  the  provisions  of  5 
U.S.C.  552a. 

§  5.5  Request  for  records. 

(a)  A  request  to  inspect  or  copy  those 
public  records  described  in  §  5.3(b)  may 
be  made  in  person  or  by  mail.  The 
Public  Disclosure  Division  is  open 
Monday  through  Friday  between  the 
hours  of  9:00  a.m.  and  5:00  p.m.  and  is 
located  on  the  first  floor,  1325  K  Street, 
Northwest,  Washington,  D.C.  20463. 

(b)  Each  request  shall  describe  the 
records  sought  with  sufficient  specificity 
with  respect  to  names,  dates  and  subject 
matter  to  permit  the  records  to  be 
located  with  a  reasonable  amount  of 
effort.  A  requestor  will  be  promptly 
advised  if  the  requested  records  cannot 
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be  located  on  the  basis  of  the 
description  given  and  that  further 
identifying  information  must  be 
provided  before  the  request  can  be 
satisfied. 

(c)  Requests  for  copies  of  records  not 
available  through  the  Public  Disclosure 
Division  shall  be  addressed  to  the  FOIA 
Officer,  Federal  Election  Commission, 
1325  K  Street.  Northwest,  Washington, 
D.C.  20463.  Requests  for  Commission 
records  not  enumerated  in  §  5.4(a]  of 
this  part  shall  be  treated  as  requests 
made  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  shall 
be  governed  by  11  CFR,  Part  4.  In  the 
event  that  the  Public  Disclosure  Division 
receives  a  written  request  for  access  to 
materials  falling  outside  §  5.4(a)  of  this 
part,  it  shall  promptly  forward  such 
request  to  the  Commission  FOIA  officer 
for  processing  in  accordance  with  the 
provisions  of  part  4  of  this  chapter. 


(c)  The  Commission  may  reduce  or 
waive  payments  or  fees  hereunder  if 
such  reduction  or  waiver  would  be  in 
the  public  interest. 

Dated:  September  11, 1979. 

Robert  O.  Tieman, 

Chairman,  Federal  Election  Commission. 

JFH  Doc.  79-28707  Filed  9-17-79;  8:45  ami 
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§  5.6  Fees. 

(a)  Fees  will  be  charged  for  copies  of 
records  which  are  furnished  a  requestor 
under  this  part  and  for  the  staff  time 
spent  in  locating  and  reproducing  such 
records.  The  fee  to  be  levied  for  services 
rendered  under  this  part  shall  not 
exceed  the  Commission’s  direct  cost  of 
processing  requests  for  those  records 
enumerated  in  §  5.4(a)  of  this  part, 
computed  on  the  basis  of  the  actual 
number  of  copies  produced  and/or  staff 
search  time  expended  in  fulfilling  the 
particular  request,  in  accordance  with 
the  following  schedule  of  standard  fees 
(which  shall  be  applied  to  all  requests 
under  this  part): 

(1)  Record  search  time,  lirsi  Vs  hour  Free . 

(2)  Each  additional  Vs  hour . 

13)  Reproduction  of  documents,  per  page . 

(4)  Transcript  of  tape-recorded  matter,  per  page . . 


(b)  In  the  event  the  anticipated  fees 
for  pending  requests  under  this  part 
from  the  same  requestor  exceed  $25.00, 
such  records  will  not  be  searched  for  or 
made  available,  nor  copies  furnished 
unless  the  requestor  pays  or  makes 
acceptable  arrangements  to  pay  the 
total  amount  due.  or  if  the  fee  is  not 
precisely  ascertainable,  the  approximate 
amount  due  upon  the  completion  of  the 
Commission's  search  and/or  copying.  In 
the  event  an  advance  payment 
hereunder  shall  differ  from  the  actual 
fees  due,  an  appropriate  adjustment  will 
be  made  at  the  time  the  copies  are 
delivered  or  made  available  or  a  denial 
of  same  is  notified. 


